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STATEMENT OF THE CASE

(a)

Nature of This Case:
This appeal arises out of an action for divorce wherein
Plaintiff filed her Notice ofAppeal on May 01, 2013,
subsequent to the Memorandum Decision, Findings ofFact,
and Conclusions of Law and Order entered by Judge Gaylen L.

Box, Magistrate Court, on December 27, 2012.
Following the Decision on Appeal and Appellate
Judgment dated March 18, 2014, entered by District Court

Judge David C. Nye, Defendant filed his Notice ofAppeal on
April 28, 2014.
Appellant, ERIC KAWAMURA, appeals from Judge
Nye and files this Brie/in support of his Appeal.

(b)

Trial and Hearing Proceedings and Disposition:

October 12, 2011, Complaint for divorce and Summons was
filed by plaintiff Jessica Kawamura
October 31, 2011, Verified Answer was filed by defendant
Eric Kawamura
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August 10, 2012, Complaint for divorce was amended and
filed by plaintiff Jessica Kawamura
August 27, 2012, verified answer to plaintiffs amended
complaint and counterclaim filed by defendant
Eric Kawamura
December 27, 2012, Memorandum Decision, Findings of
Fact, Conclusions ofLaw and Order entered
March 20, 2013, Judgment and Decree ofDivorce entered
May 1, 2013, Plaintiff Jessica Kawamura filed a Notice of
Appeal with the Magistrate Division
October 2, 2013, Appeal Brief ofJessica Kawamura
December 3, 2013, Respondent Eric Kawamura filed his
Answering Brief
December 23, 2013, Reply Appeal Brief of Jessica Kawamura
was filed
February 24, 2014, Oral Arguments heard
March 11, 2014, matter taken under advisement and court will
issue a written decision within 30 days
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March 18, 2014, Decision on Appeal and Appellate Judgment is
entered
April 28, 2014, Defendant/Appellant, Eric Kawamura,
appealed to the Supreme Court and filed his Notice
ofAppeal

(c)

Statement of Facts:

History:
Jessica and Eric Kawamura eloped August 3, 2001, in Las
Vegas, NV and their union was kept secret; hidden from family. Tr. 5: 12;
53:12; 90:4; 96:22; 192:10-12; 198:8-9. Unaware that Jessica and Eric

eloped, the family was planning to hold a wedding ceremony on
August 4, 2002. These facts did not become known to the Parents and
Grandparents until the divorce proceedings began. Tr. 96:23-97:8.
Jessica and Eric both testified that prior to their elopement, Eric
purchased a residence located at 319 North Johnson, Pocatello, Idaho. This
real property is and has always held title solely as Eric Kawamura. The
North Johnson property was obtained prior to the marital union with funds
that were from Eric alone.
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On February 14, 2002, Eric purchased a residence located at
636 Highland Street, Pocatello, Idaho. It is undisputed that this property was
purchased with a gift from his paternal grandparents, Tomiye and Robert
Kawamura, in the amount of $52,247.23, and the proceeds from the sale of
Eric's separate property located at 319 North Johnson Street, Pocatello,
Idaho.
Jessica testified that when Eric purchased this property, she was
fully aware and in agreement that her name was not going to be added to the
Warranty Deed. Additionally, Jessica confirmed that she was aware that the
property located on Highland Street would be titled solely in Eric's name,
identical to the Johnson property title. Tr. 57:24-58:7.
The amount of $52,247.23, gifted to Eric by his grandparents
and the proceeds Eric received from the sale of his separate property on
Johnson, were used to purchase the Highland property.
There was ample testimony at trial from Jessica, Eric, and
Eric's parents, that it was common knowledge that the property located at
636 Highland Street, Pocatello, Idaho, was eventually sold and the real
property at 1540 Gwen Street, Pocatello, Idaho, was purchased on
December 17, 2008, for $172,291.00.
Kawamura v. Kawamura
Appellant Eric J(awamura's Appeal Brief
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It is uncontested that Eric purchased 1540 Gwen Street,

Pocatello, Idaho, with the proceeds he received from his separate property
sale of Highland plus the loan Eric arranged with his parents for $78,750.00.
The characteristic of the Gwen Street property remains in
conflict.
Jessica filed an action for divorce on October 12, 2011, and the
matter was heard before Honorable Gaylen L. Box of the Magistrate
Division. The Memorandum Decision, Findings ofFact, Conclusion ofLaw
and Order was entered into the record on December 27, 2012 and the
Judgment and Decree ofDivorce was entered into the record on March 20,

2013.
Jessica Kawamura appealed the decision of the Magistrate
Court. Jessica filed her Appeal Brief, Eric filed his Respondent Answer
Brief, and Jessica's Reply Appeal Brief followed.

Jessica and Eric presented oral arguments and the matter was
taken under advisement.
The Decision on Appeal and Appellate Judgment were entered
on March 18, 2014.
Kawamura v. Kawamura
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Eric Kawamura appealed the decision of the District Court.

ISSUES PRESENTED ON APPEAL

(a) Whether the District Judge, David C. Nye, correctly
applied the appropriate standard of review in analyzing the
magistrate court's findings.

(b) Whether the District Judge, David C. Nye, correctly
applied Idaho law in determining there had been a
transmutation of the real property of the parties on
Gwen Street and/or whether he correctly applied
Idaho law in determining the possible joint equity
of the parties in said property.
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STANDARD OF REVIEW

The division of community property is subject to the sound
discretion of the trial court, whose determination will be upheld on appeal
in the absence of a clear showing of an abuse of discretion. McNett v.
McNett, 95 Idaho 59, 61,501 P.2d 1059,1061 (1972).

The burden of proof on the party seeking transmutation is a
high one, as the Idaho Court of Appeals describes:
"where it is asserted ... that a spouse intended to transmute
property or to make a gift, the burden is on the party urging the
assertion to prove the intent in question by clear and convincing
evidence. Concomitantly, because the question of whether a "clear
and convincing" burden of proof has been that is a question for the
trier of facts to decide in the first instance, the determination of the
trial judge - that a claim was not shown by clear and convincing
evidence - is entitled to great weight on appeal." Ustick v. Ustick,
104 Idaho 215,222,657 P.2d 1083 (Ct.App. 1983).

When there is conflicting evidence regarding property division,
it is the magistrate's task to evaluate the credibility of the witnesses and to
weigh the evidence presented. Desfosses v. Desfosses, 120 Idaho 354, 815
1094 (Ct.App. 1991).
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The Magistrate's Findings ofFact will be upheld if they are
suppmied by substantial and competent evidence. Smith v. Smith, 124 Idaho
at 436, 860 P.2d at 639 (1993).
On appeal from an Order of the District Court reviewing a
Magistrate's Findings and Conclusions, we examine the record of the trial
court independent of, but with due regard for, the District Court's
intermediate appellate decision. Carr v. Carr, 116 Idaho 747, 750, 779 P.2d
422, 425 (Ct.App. 1989).
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ARGUMENT

(a)

The District Judge, David C. Nye, did not correctly apply the
Standard of Review when analyzing the Magistrate Court's findings.

The first item Judge Nye addresses is the Trial Court's
determination of the character of the Gwen property and directs that this
issue is to be remanded for further consideration consistent with the Hall
opm10n.
Judge Nye assumes that the Barrett opinion controls the
reasoning behind the Magistrate Court's findings.
The error is that Judge Nye formed his conclusions, but did not
fully explore the information in his review.
The implication that the Magistrate Court did not consider Hall
and only relied on Barrett to form his findings is an incorrect conclusion.
Adhering to the Standard of Review, the Magistrate Judge
considered the veracity and reasoning presented before him.
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For instance, Jessica asserts that the home located at 1540
Gwen Street, Pocatello, Idaho, is part of the marital community and she is
entitled to half of the community interest.
Under Idaho law, all property acquired during the marriage is
reputably presumed to be community property. Smith v. Smith, 124 Idaho
431,436,860 P.2d 634,639 (1993); Shill v. Shill, 115 Idaho 115, 118, 765
P.2d 140, 143 (1988). Idaho Code§ 32-903 provides that all property
acquired by either spouse prior to the marriage, or thereafter acquired by
gift, bequest, devise or descent, constitutes separate property.
The presumption can be overcome if the party asserting the
separate character of the property carries his burden of proving with
reasonable certainty and particularity that the property acquired during
marriage is separate property. Worzala v. Worzala, 128 Idaho 408,412, 913
P.2d 1178, 1182 (1996).
It is undisputed that prior to marriage, Eric held title in his

name alone to the property located at 319 North Johnson Street, Pocatello,
Idaho. This property was not encumbered with a mortgage.
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After marriage, Eric sold the property located at 319 North
Johnson and purchased the property located at 636 Highland Street,
Pocatello, Idaho. This statement is undisputed.
The proceeds from the sale of 319 North Johnson along with
funds gifted to Eric from his grandparents comprised the purchase amount of
the property located at 636 Highland. Title to the 636 Highland property
was held by Eric alone.
Jessica disagrees that the funds gifted from Eric's grandparents
were separate, but insists it was intended as a gift to the marital community.
Donative intent may be proven by direct evidence, including
statements of donative intent, or inferences drawn from the surrounding
circumstances, such as the relationship between the donor and donee. Estate
ofHull v. Williams, 126 Idaho 437, 885 P.2d 1153 (Ct. App. 1994).

Eric's grandmother, Tomiye Kawamura, very specifically
stated, "it was a gift to Eric, my grandson, from my husband, Bob, and me,
and nobody else is involved in it." Tr. 160:23-24.
Circumstances surrounding the presentation of the gift from
Eric's grandparents demonstrate its characteristic. Testimony further
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confirms the grandparents' intent, unequivocally supports that the gift was
specifically to Eric alone and intentionally not a gift to the community.
Jessica and Carol Kawamura clearly testify that it was "not
known to the family" that Eric and Jessica eloped to Las Vegas on August 3,
2001. Tr. 90:3-5; 192:12; 198:8-9. A marriage ceremony for the family
was scheduled for August 4, 2002. Tr. 96:23-97:8. Eric's grandparents
gifted him in February 2002.
Eric and Jessica hid their elopement from the family and
allowed them to believe a marital union did not exist. Tr. 90:3-5; 192:12;
198:8-9. It was with this specific knowledge and belief that the

grandparents presented the gift to Eric alone.
If the grandparents' intention was to gift the marital
community, they would have waited until the August 4th date when the
family was anticipating Eric and Jessica's marriage.
These undisputed facts demonstrate that it is impossible for
reason to conclude that the intent of the grandparents' gift was to advance
the community; especially since the grandparents were unaware a marital
union even existed.
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It is established that the all of the funds used for the purchase of
319 North Johnson and 636 Highland Street are traced with reasonable

certainty and particularity as Eric Kawamura's separate property interest.
The final property transaction to discuss is the property located
at 1540 Gwen Street, Pocatello, Idaho.
Testimony has been provided by Eric, Jessica, and Eric's
parents that verify the acquisition of the property located at 1540 Gwen
Street, Pocatello, Idaho. It is undisputed that Eric sold the property located
at 636 Highland Street, Pocatello, Idaho. The proceeds from the sale, along
with a loan that he secured from his parents, Eric purchased the 1540 Gwen
Street property.
It is Jessica's position, since her name appears on the title, that

Eric's separate interest no longer exists and the full interest of all property is
completely shifted over to the community. Jessica concludes that with her
name appearing on the deed, Eric has transmuted his entire interest to the
marital community.
The court has confirmed that the determination of whether
prope1iy has been transmuted, from separate to community property or vice
versa, is a question of intent. Hoskinson v. Hoskinson, 139 Idaho 448, 459,
Kawamura v. Kawamura
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80 P.3d 1049, 1060 (2003); Suchan v. Suchan, 106 Idaho 654, 664, 682 P.2d
607, 617 (1984).
The burden of proof on the party asserting transmutation is a
high one, as the Idaho Court of Appeals described in Ustick v. Ustick, I 04
Idaho 215,222,657 P.2d 1083, 1090 (Ct.App.1983):
"[W]here it is asserted ... that a spouse intended to
transmute property or to make a gift, the burden is on the
party urging the assertion to prove the intent in question
by clear and convincing evidence. [citations omitted].
Concomitantly, because the question of whether a "clear
and convincing" burden of proof has been met is a
question for the trier of facts to decide in the first instance,
the determination of the trial judge-that a claim was not
shown by clear and convincing evidence-is entitled to
great weight on appeal. [citations omitted]."

Applying Ustick, it is Jessica who is directed by the Idaho
Court of Appeals that since she is the one making the assertion, then she is
the one that bears the burden of proving to a reasonable certainty that the
properties have transmuted to the community.
Jessica did not offer any additional evidence besides her
personal testimony and her flawed interpretation of what is necessary to
refute the burden.
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The Magistrate Court did not disregard the weight of the deed.
With forming its conclusions, it demonstrated its ability to consider and
incorporate all of the areas of the trial to completely understand and reason.
It is apparent that when it was all said and done, the Magistrate

gave more weight to the testimony of Eric than was given to Jessica, which
is well within the Magistrate Court's discretion.
(b)

The District Judge, David C. Nye, did not correctly apply Idaho law
in determining there had been a transmutation of the real property
located on Gwen Street.

The magistrate court was accurate in its findings that any
community money paid to reduce the home loan balance did not enhance the
value of the Gwen property; that the Gwen property depreciated and the
community has no interest because there was no interest to be had. The
appraised value of the Gwen property was lower than the actual purchase
price; thus, demonstrating its depreciative value, which was stipulated by
both parties in court.
Jessica contends that the North Johnson, Highland, and Gwen
properties comprise her community interest to what she is entitled. Reply
Jessica

Conversely, Jessica asserts that even if

this Court is unable to substantiate any claims regarding interest in the three
Kawamura v. Kawamura
Appellant Eric Kawamura's Appeal Brief
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discussed properties, she feels at the very least "half the community money
paid to reduce the home loan balance" is her interest.

of Jessica

Kawamura, Pg. 10.
It must be correct that Jessica's quote of Hoskinson is

misleading and not an accurate statement of its true content.
Jessica states that "Hoskinson requires that she be reimbursed
for one half of all community property income/wages that went to reduce the
home loan." Reply Brief of Jessica Kawamura, Pg. 10.
This statement is false.
First, Hoskinson does not state any such requirement. Second,
in its complete and accurate form the general rule with regard to
reimbursement for enhancements to separate property resulting from a
dedication of community funds is in Bliss v. Bliss, 127 Idaho 170, 172-73,
898 P.2d I 081, 1084-84 (1995), which states:
"It is very well established when community funds are used to

enhance the value of one spouse's separate property, such
enhancement is community property for which the community is
entitled to reimbursement, unless such funds used for enhancements
are intended as a gift." E.g., Suchan v. Suchan, 106 Idaho 654, 661,
682 P.2d 607, 614 (1984); Suter v. Suter, 97 Idaho 461,465, 546
P.2d 1169, 1173 (1976); Gapsch v. Gapsch, 76 Idaho 44, 53, 277
P.2d 278, 283 (1954).

Ill
Ill
l(awamura v. Kawamura
Appellant Eric Kawamura's Appeal Brief
Page 2(J of 25

rule continues:
"In Gapsch, this court held the community funds spent to
reduce the principal of the mortgaged indebtedness on one spouse's
separate prope1iy retain their characteristic as community property
and can be reimbursed. As the Court explained, in situations where a
spouse's equity in property has been increased through the
application of community funds to the payment of debt on the
property, the measure of reimbursement to the community should be
the amount by which such equity is enhanced." Id.

The rule correctly directs that community funds spent to reduce
the principal of a mortgage can be reimbursed in situations where the equity
has been increased by the application of the community funds to the
payment of debt.
Bliss continues:

"The measure of the reimbursement for community
expenditures on separate property is the increased value of the
property attributable thereto, not the amount or value of the
community contributions. Suter, supra, Hiatt v. Hiatt, 94 Idaho 367,
368,487 P.2d 1121, 1122 (1971). The party seeking such
reimbursement to the community carries the burden of demonstrating
that the community expenditures have enhance the value of separate
property and the amount of the enhancement. Hooker v. Hooker, 95
Idaho 518,521, 511 P.2d 800, 803 (1972)."

According to the rule in Bliss, as applied to the case at hand,
clarification that even though the payments to Eric's parents for the loan on
the Gwen property were made from his salary, which was community
Kawamura v. Kawamura
Appellant Eric Kawamura's Appeal Brief
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property, there is no proof that the payment from community funds in any
way increased the value or equity in the property on Gwen. It is undisputed
that the Gwen property was purchased in 2008, for $172,291. It is also
undisputed that the current market value is only $165,000.
The community expenditures have not enhanced the value of
the Gwen property. In fact, both parties stipulated that the current value of
the Gwen property is less than its purchase price, resulting in depreciation.
Since the reimbursement rule is based on community contributions that
enhance the value of the separate property is not applicable to our fact
pattern, it does not require reimbursement because there is no enhanced
value they can be attributed to the community.
Even if the Gwen property did not depreciated value and the
community was shown to have interest, the party seeking such
reimbursement to the community carries the burden of demonstrating that
the community expenditures have enhance the value of separate property,
and the amount of such enhancement. Hooker v. Hooker, 95 Idaho 518, 521,
511 P.2d 800, 803 (1972).
Jessica does not address this final component, which establishes
the potential for reimbursement. Further, evidence has not been presented to
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support the existence of an enhanced value on the Gwen property, nor has
Jessica provided an amount which the alleged enhancement equals.

(c)

The District Judge, David C. Nye, did not correctly apply Idaho law
in determining the possible joint equity of the parties in said
property.

Idaho Code § 32-903 states that:
"All property of either the husband or the wife owned by him or
her before marriage, and that acquired afterward by either by gift, bequest,
devise or descent, or that which either he or she shall acquire with the
proceeds of his or her separate property, by way of moneys or other
property, shall remain his or her sole and separate property."
Eric has provided an accurate tracing of the properties that he
has purchased. Those tracings unequivocally support the fact that they were
his separate property.
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CONCLUSION

Eric prays that this court affirmed the findings of the magistrate
court as stated:
1. That the magistrate court correctly recognized the
characterization of the properties at North Johnson,
Highland Street, and Gwen as Eric separate property with no
interest to the community.
2. That the magistrate court was accurate in its findings that
any community money paid to reduce the home loan balance
did not enhance the value of the Gwen property, on the
contrary that property depreciated in the community has no
interest.

RESPECTFULLY SUBMITTED this 18th day of August, 2014.

Attorney for the Appellate
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CERTIFICATE OF MAILING
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correct copy of the foregoing document was delivered to the following named individual:
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